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The future role of the Trading Company and its Directors: 
developing new products and lines of activity on a commercial basis
Purpose of paper

1. This paper describes the current role of Trading Companies (TCs) in England and Wales Charities law, the current specific role of the Cochrane Collaboration’s Trading Company (the Collaboration Trading Company Limited, TC) and its Directors, and outlines options for the future role of the TC and its Directors. Specifically, this paper outlines potential strategies for generating additional income through commercial activities, whilst recommending further discussion within the Collaboration.
Urgency

2. Normal.
Access

3. Open.
Strategic reference for this paper
4. In its report, the Strategic review of The Cochrane collaboration makes the following recommendation:

The Cochrane Collaboration needs:

[image: image1.png]New resource options for supporting strategic objectives, and should:

Invest in a development function for new products or lines of activities (Dialogue 1)
Investigate the development of a broad-based educational program (‘Cochrane Education’) (Dialogue 1)
Investigate the development of a responsive review program (Cochrane Response’) (Dialogue 1)
Acknowledge the reality of our current infrastructure funding model and work to maintain it (Dialogue 4)
Explore and pursue new funding opportunities (Dialogue 4)




5. Although this paper was not instigated as a response to the Review, the Review findings are timely, and the paper should be read in the context of its findings, particularly bullet point 1, but also 2, 3 and 5 above.

Background

Role of TCs under Charities law in England and Wales.  
6. Charities in England and Wales establish TCs to undertake trading on their behalf either because they have to, and/or because the tax advantages accruing from such activity make it advisable to do so. Further information on the legal basis for trading by charities can be found on the website of the Charity Commission for England and Wales at www.charitycommission.gov.uk/publications/cc35.asp, copied at Appendix 1 for clarity.

Relationship between the Charity and the Trading Company.

7. The TC is a wholly owned subsidiary of the Charity (The Cochrane Collaboration), established as a Limited Company in England. Our lawyers advise the following: 

“The Cochrane Collaboration is the sole member of the trading company and it is the person entitled to vote on matters affecting the trading company, including accounts etc. The Collaboration should act via a representative who would usually be a director/trustee of the Collaboration. Decisions as to what instructions to give that representative would be made by the directors/trustees of the Collaboration and would not usually be made by the members of the Collaboration.”


8. The Collaboration’s convention has been that matters affecting the TC are voted on by those present at the AGM, but this is in fact not necessary, except for the appointment of Directors.
Current role of the TC. 
9. In its founding document, the Memorandum and Articles of Association, the TC’s role is described as follows: 

“The object of the Company is to carry on business as a general commercial Company. This being so, Section 3A of the Companies Act 1985 gives the Company power to do all such things as are incidental or conducive to the carrying on of any trade or business, but for the avoidance of doubt, it is now declared that the Company shall also have the power to covenant or donate all or part of the Company's funds (whether capital or income) to The Cochrane Collaboration.”

10. Currently, the TC’s role solely consists of accepting the publishing contract royalty payments and making GiftAid
 payments of these to the Charity. In doing so, the Directors perform an excellent function for the Collaboration in checking the figures and satisfying themselves that a full and proper reckoning has been made, and that the sales made to produce the royalty are in line with our ethical position (principally on conflicted earnings). In fact, under the Articles, the TC can carry out any trading activity, with the implied proviso that profits will be donated to the Collaboration. The most important consideration (see Appendix 1) is that such activity should not create risk for the future financial health of the Charity.
Principles for new product development. At its strategic meeting in Vellore, 2008, as ratified by the Executive Group in January 2009, the Collaboration derived a set of principles for new product development. These are attached at Appendix 2. The key principle in this discussion is number 6, that: 

“Business plans for new products should show that, over the period of the business plan, the project will not make a financial loss, and for preference should generate additional funds for the Collaboration and/or its entities.”
Proposals and discussion

11. This paper agrees with the proposition in the Strategic Review that the Collaboration should seek to expand the range of resource options available, through the development of new products and lines of activity which, if they are to make a positive resource contribution, would need to be commercially viable (profit making). It would be the role of the Trading Company to take legal responsibility for these actions.
Current ‘commercial’ activities.  The Collaboration is already involved in a number of commercial activities. At present though, these are either not, or only marginally, profit making. This is not necessarily a bad thing, and examples include the following:

12. The Cochrane Library. Although the Collaboration receives a considerable royalty from our publisher, this is of the order of £1.7 million from an activity costing around £11.5 million per annum.

13. The Cochrane book series. Individual books in the series pay royalties to authors, entities, and/or the Collaboration. The time involved in writing these books is unlikely to ever return more than a fraction of investment from royalties.

14. Conferences. Arranged by Centres, annual Colloquia and regional conferences/meetings commonly break even, with some producing a slight surplus. If one had to pay for the organisers’ personnel costs, as currently constituted they would not usually make a profit. 
Potential future commercial activities. The following thematic areas of activity have the potential to be revenue positive to (i.e. make a profit for) the Collaboration. Activities such as books are not considered here, as royalties are unlikely to cover the real cost of production. The categories are based on those used by Jeremy in his Report:
15. Cochrane Education  Provision of educational products on a commercial basis, based on Cochrane methodologies, products, or other activities. Building on current educational activities, these could include, but not be limited to:

a. Courses and training, based on and expanded from the current syllabus. Different payment regimes could operate for different candidate categories (e.g. Cochrane authors, other authors, etc.)

b. Sale of educational materials. The Cochrane author’s handbook might be thought of as coming into this category, although it is almost entirely dependent on unpaid effort. However, producing shorter course materials on specific points in the Handbook might be achievable.

c. Continuing Medical Education (CME) activities. The ‘Dr Cochrane’ project is an excellent example in this area. Although there seems to be a significant market for CME products, much of this seems to depend on pharmaceutical company money, and this issue would need to be resolved to realise significant financial benefits.
d. A somewhat more imaginative concept might be to set up a ‘Cochrane virtual college’, and perhaps seek to gain academic status for these activities in their own right.

16. Cochrane systematic review products  Currently we have one such product – The Cochrane Library. A number of related products have made various degrees of progress (Evidence Aid, consumer summaries, etc.) but none could be said to be currently commercially viable. David Tovey will be bringing forward a paper related to this area. Development of different options could be considered, and these might include:
a. Review production services for external organisations. There is evidently a commercial market for systematic reviews. Exact requirements differ between customers, but the likelihood is that there would need to be some adaptation from the Cochrane pattern to meet customer needs. These might relate to content (e.g. inclusion of additional economic data), specificity (e.g. looking specifically at a given national context), speed of production (e.g. production of rapid reviews with reduction in scope and thoroughness depending on timeline required). There might also be ethical challenges, such as the need for restricted access products, that would have to be considered.

b. Different systematic review collections for different markets. We already have a number of examples of these (Evidence Aid, etc.) but none could currently be said to form a complete collection. There might be possibilities to develop further initiatives such as ‘PEARLS’ (developed by the Primary Health Care Field) into saleable products. However, care would need to be taken, as there is a significant danger that the development of such products could impact on sales of the Library, and it might make more sense to concentrate on that, ensuring that it has a ‘friendly’ front end.

17. Data and content provision  There may be a range of opportunities available to re-package and commercialise the content of Cochrane reviews. The Duodecim example recently discussed is a good example. As this is outside the technical competence of this author, it is raised here as an example, that can be further developed by others if appropriate: David should take the lead on this.
18. Cochrane conferences and seminars  Consideration could be given to increasing the number and scope of seminars and conferences organised under the Cochrane ‘brand’. A partnership approach with a conferencing company may be the best way forward. (By ‘conferencing company’ in this context is meant a company that organises conferences on behalf of or in partnership with other organisations as a profit-making venture.)

Role of the Trading Company Directors. The current role of the TC Directors could be seen as a necessary but limited and thankless chore. Using the TC as the vehicle through which to develop new product lines holds the opportunity for a re-think of this role. In essence (but not in legal terms) the TC would become an operational division of the Collaboration, responsible for commercial developments. This would require the appointment of operational managers, and change and increase the management responsibilities of the Directors, requiring perhaps a different skill set and range of competencies from those required currently.
How to take this forward. It is recommended that the CEO and EiC be directed to take this work forward, establishing principles, scoping possibilities, and eventually bringing proposals back to the CCSG for ratification.

Resource implications

19. New product development is usually an expensive exercise with significant up-front costs. There is considerable risk, with no guarantee of success. This is why the activity needs to take place within the legal framework of the Trading Company. Detailed business plans would need to be developed for each proposed new activity, with clear descriptions of where the initial financing is to come from.
Impact statement

20. Although there is the possibility of new lines of financial support, there is also potential negative impact:
a. Financial success is not guaranteed.

b. There is an opportunity cost if those involved in our primary activity – systematic review production – are drawn off into new and exciting activities.

c. Such activities might be perceived as ‘money grubbing’ by some more ethically pure colleagues.

21. There is also the possibility of significant positive impact on our public image with stakeholders and others, of an enhancement of the Cochrane ‘brand’ through these activities, possibly particularly in the educational sphere, and of increased revenues to the Collaboration.
Recommendation

22. This paper recommends that the CCSG direct the CEO and EiC to further develop, in consultation with relevant stakeholders and partners, the ideas outlined briefly in this paper. In line with the recommendations of the Strategic Review.

Decision required of the CCSG

23. The CCSG is asked to adopt the recommendation above.
Nick Royle
Chief Executive Officer

Oxford

10th March 2009
Appendix 1: Charities Commission guidance on trading companies
(Extracted from www.charitycommission.gov.uk/publications/cc35.asp)

“Under the law of England and Wales, charities may engage in some types of trading.

Compared to ordinary commercial companies, charities enjoy considerable advantages in the tax treatment they receive in relation to trading and trading profits. For example, in terms of VAT, certain sales and purchases are exempt or zero-rated. In terms of direct tax, there are a number of benefits – for example:

a charity’s trading profits are, in certain circumstances, exempt from tax. This includes profits from primary purpose trading, and profits made from lotteries and from certain types of fund raising event. Exemption is subject to conditions relating to the application of the profits received by the charity;

income received by a charity from the sale of goods that have been donated to it is not generally regarded as trading profits, and is not taxable.

However this preferential treatment comes at a cost. While charities may trade more or less freely in pursuit of their charitable objectives, there are restrictions on engaging in trades the objective of which is to generate funds for the charity. In particular, charities may not engage in such commercially-oriented trades where a significant risk to their assets would be involved.

Where trading (other than trading in pursuit of its charitable objects) involves significant risk to a charity’s assets, it must be undertaken by a trading subsidiary. But even where it is not essential for the trading to be undertaken by a trading subsidiary, the use of trading subsidiaries may produce benefits, for example in reducing tax liabilities. In particular, trading subsidiaries may make donations to their parent charity as ’Gift Aid‘, so reducing or eliminating the profits of the subsidiary which are liable to tax.

But the use of trading subsidiaries where it is not essential to do so is not always beneficial, since it may involve additional management and other costs. And there may be fiscal drawbacks to balance against the advantages to be obtained, although direct financial considerations may not be the only ones which are relevant. Trading operations may benefit from using a trading subsidiary due to the organisational and financial clarity conferred by distinguishing a trading operation from the charity’s main work.

Trustees of charities with one or more trading subsidiaries need to be aware of their responsibilities. In particular they need to remember, in all decisions made in regard to a trading subsidiary, that the interests of the charity are paramount. The interests of a trading subsidiary, its directors, creditors or employees, must all be secondary to those of the charity.

This is because the purpose of using a trading subsidiary is to benefit the charity in some way, for example to protect the charity’s assets from the risks of trading, or to increase the level of financial return to the charity by saving tax. If the charity’s assets are employed or put at risk for the benefit of the subsidiary, or its directors, creditors or employees, then that purpose is frustrated. In such cases, the trustees of the charity may be personally liable for any loss of, or decline in value of, the charity’s assets.”

Principles for considering new products for development
At the joint meeting in Vellore on 11 April 2008, of Centre/Branch Directors, Co-ordinating Editors and the Steering Group, a set of principles was discussed for considering new products based or derived from Cochrane systematic reviews (CSRs) for development. Feedback from CCSG members since the Freiburg 2008 Colloquium has been taken into account in this version of the document:

1. These principles for new product development build on the Collaboration’s ten key principles (see www.cochrane.org/docs/tenprinciples.htm), which take precedence.


2. Production and dissemination of CSRs remains at the core of the Collaboration’s mission, and new products should not detract from the activities necessary to this mission. New products should therefore have no negative impact on the core functions of any entity.

3. New products should have a clear purpose, allied with a clear business plan. They may have a broad approach across multiple areas of health care, or be more narrowly focussed.

4. Products with a broad approach across health care will need to have broad support across entities, and will need to draw on CSRs produced by most, if not all, CRGs. No CRG, therefore, should be able to block a project approved by the Steering Group by withholding its reviews, except where there are issues of concern surrounding the quality of an individual review, in which case the review should be withdrawn from the CDSR at the earliest opportunity.

5. New products should aim to have maximum impact on their target audiences, with minimum impact on the workload of entities, particularly Cochrane Review Groups (CRGs). If a CRG instigates a new product, it will need to show that the additional work required can be managed in such a way that it will not impact negatively on its core production of CSRs.

6. Business plans for new products should show that, over the period of the business plan, the project will not make a financial loss, and for preference should generate additional funds for the Collaboration and/or its entities. 

7. If products are to be developed, they should be done so to high quality standards, and reflect credit on the Collaboration and its work, and the Steering Group must be assured that those developing the new product will have the necessary resources and expertise to do so successfully. New products likely to have a detrimental effect on the Collaboration’s reputation or brand will not be approved, and may be halted if they are unable to meet the required standards.


8. Those responsible for developing and managing each new product should retain editorial control of the product, but an effective governance and oversight framework should be established, centred on the CCSG, and with effective feedback links to relevant Collaboration stakeholders.


9. Consideration should be given to the needs of low- and middle-income countries (LMICs). This should not preclude development of new products not targeted specifically at this group, but where this is the case, plans should be made to ensure that, of the profit generated, a proportion be used to contribute to LMIC projects within the Collaboration.

Cochrane Collaboration Secretariat

January 2009

� ‘GiftAid’ is a tax-efficient scheme company donations scheme established by the tax authorities in the UK, see � HYPERLINK "http://www.direct.gov.uk/en/MoneyTaxAndBenefits/ManagingMoney/GivingMoneyToCharity/DG_10015097" �http://www.direct.gov.uk/en/MoneyTaxAndBenefits/ManagingMoney/GivingMoneyToCharity/DG_10015097� for further information.
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